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Cognitive ability testing is utilized by many organizations in the selection process. 
Historically, cognitive ability testing has resulted in group differences in scores, 
particularly between Caucasians and African-Americans. Such group differences can 
result in adverse impact. This impact can lead to legal ramifications for the organization 
utilizing the cognitive ability test. 
The present study examined ten factors to determine their relationship to the 
findings of the courts in cases involving cognitive ability tests. The factors examined 
were gender of the plaintiff, reason for the lawsuit, workplace setting, group or individual 
plaintiffs, standardadized versus unstandardized tests, validation of the tests, development 
in-house or by a consultant, other test involvement, jury versus summary judgment, and 
the verdict of the court. 
As hypothesized, courts tend to rule in favor of defendants when the cognitive 
ability test in question has been properly validated. The majority of the plaintiffs were 
members of a minority group, and the number of race-based discrimination court cases 
was significantly greater than the number of gender-based discrimination court cases. 
Only one court case was included in the study that had utilized a jury; no determination 
of jury versus judge rulings could be made. 
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Cognitive Ability Testing and Selection: A Review of Court Decisions Since 1991 
Literature Review 
Halpern (2000) stated that there are two main purposes for testing: to assess 
learning that has occurred in the past and to predict the future. Organizations are 
particularly interested in predicting future employee behavior. The use of cognitive 
ability testing during the selection process is one approach to predicting employee 
behavior. It is estimated that the Federal government could save up to $97.2 million if it 
utilized a valid selection tool during hiring procedures (Schmidt, Hunter, & Pearlman, 
1982). Ultimately, if test performance is related to job performance, organizations can 
select a few productive individuals who will produce more than many individuals whose 
productivity would have been mediocre. Cognitive ability tests are especially relevant to 
this topic because general cognitive ability is indirectly related to job performance by 
influencing both declarative and procedural knowledge as well as motivation (Kuncel, 
Hezlett, & Ones, 2004). Research indicates cognitive ability tests are one of the most 
reliable measures available today and, unlike checking references or evaluating 
performance, they can be given to employees who are new to the job market (Wagner, 
1997). At first glance, the utilization of cognitive ability testing in the job selection 
process seems ideal. However, closer inspection reveals that using a cognitive ability test 
to select employees may have strong negative legal ramifications for the organization. 
Therefore, it is essential that organizations fully understand the role of cognitive ability in 
job performance and useful measures of cognition that are both appropriate for the 
situation and legal. 
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Before beginning the examination of the use of cognitive ability testing as a selection 
tool, it is imperative to understand the construct of cognition. Guion (1998) stated that 
cognitive abilities can be defined as a person's ability to perceive, process, evaluate, 
compare, create, understand, and manipulate information and ideas. Years of factor 
analytic research have determined that many cognitive abilities are overlapping and can 
be broken down into several cognitive factors (Guion, 1998). Guion (1998) described the 
more prevalent, recurring cognitive factors that may be related to job performance; these 
may be found in Table 1. 
During the last century attention was heavily focused on understanding cognitive 
ability testing. A major finding of this research is that measures of mental ability seem to 
be highly correlated with each other. In fact, it is estimated that there is a .5 to .8 
positive correlation for scores on different types of cognitive tests (Carroll, 1993, as cited 
in Hunt, 1996). Ultimately, this results in what is known as an overall "g" or general 
intellectual ability (Guion, 1998). 
Historically, it was believed that the use of "g" as a predictor of job performance 
was highly situational depending on the job. Years of meta-analytic research have 
disconfirmed this idea by indicating that this notion was based on validity findings that 
had statistical and measurement artifacts such as sampling error variance, error in the job 
performance measures, range restriction on "g" scores, and other artifacts (Schmidt & 
Hunter, 2004). 
Perhaps the first and most extensive use of a formal cognitive ability test for selection 
purposes was by the military during World War I. Tests were created to determine if 





Fluency Being able to quickly produce ideas or associations. 
Perceptual Speed Being able to identify figures, make comparisons, or match 
visually perceived figures. 
Flexibility and Speed Being able to quickly restructure visual perceptions. 
of Closure 
Spatial Orientation and Being able to perceive spatial patterns, to orient oneself relative 
Visualization to objects that are in space, and to manipulate or transform 
mentally given spatial patterns into different patterns or 
arrangements. 
Number Facility Being able to do elementary mathematical operations quickly 
and accurately. 
General Reasoning Being able to understand relational principles among 
components of a problem and to structure the problem in 
preparation for solving it. 
Associate Memory Being able to recall bits of information that have been 
previously associated with unrelated information. 
Span Memory Being able to recall, in proper order, a series of items after a 
single presentation of the series. 
Problem Recognition Being able to tell from early and subtle warnings that something 
is wrong or likely to go wrong. 
primarily comprised of items from the Wechsler-Bellvue scale (Boarke, 2002). The 
release of this military information along with intense meta-analytic research yielded 
further findings regarding cognitive tests, including the idea that cognitive tests are 
among the most reliable tests available today and that cognitive ability tests have high 
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validity across a broad range of jobs (Wagner, 1997). In fact, it is estimated that the 
corrected mean validity coefficient is .50 (Outtz, 2002). 
Implications of Using Cognitive Ability Testing in Selection 
Despite the fact that cognitive ability tests are applicable across many jobs and 
have a great amount of utility, there are some negative aspects of using cognitive ability 
testing. While it is important to understand the positive implications of utilizing 
cognitive ability testing in the selection process, it is of equal importance to understand 
the negative impact cognitive ability tests may have on selection because the 
consequences can be costly and ultimately damaging to an organization. 
Positive Implications of Cognitive Ability Testing in Selection 
Cognitive ability tests can be very beneficial to an organization. From a practical 
standpoint, professionally constructed and standardized cognitive ability tests have 
greater selection utility than letters of recommendation, personal interviews, biographical 
information, essays, and portfolios (Jensen, 2000). Gottfredson (2000) indicated that 
trainability is positively correlated with cognitive ability. Schmidt and Hunter (2004) 
reported that "g" predicted performance in job training programs in all job families, with 
a correlation above .50. This ultimately means that selecting individuals with greater 
cognitive ability will yield individuals who are more likely to benefit from training 
(Gottfredson, 2000). Gottfredson (2002) also provided an exhaustive list highlighting 
additional reasons cognitive ability testing should be utilized during the selection process. 
(See Table 2) 
Perhaps the greatest benefit of "g" lies in the fact that it is such a large, common 
factor that is relatively stable over time. The predictive validity of "g" does not decrease 
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Table 2 
Positive Aspects of "g" 
Positive Aspects of "g" 
Higher levels of "g" will result in higher levels of job performance regardless of the job. 
In fact, the average correlation is .5 with job performance. 
No ability threshold exists above which more "g" will not enhance performance. 
"g" has a linear impact. That is, as "g" increases, so will job performance. 
Values that are associated with higher levels of "g" such as the ability to process 
complex information will not fade with increased experience on the job. 
"g" serves as a moderator between experience and performance by turning experience 
into increased job knowledge and subsequently high job performance (Hunter & Schimdt, 
2004). 
"g" is a more valid predictor in more complex jobs. In fact, the corrected validity can 
reach .8 for the most complex jobs. More complex jobs require a vast amount of 
complex knowledge, and these jobs also require more complex information processing 
(Kuncel, Hezlett, & Ones, 2004). 
"g" is a better predictor of core technical dimensions than non-core citizenship 
dimensions of job performance. 
"g" is a better predictor of objectively measured performance than subjectively measured 
performance. 
Hunter and Schmidt (2004) reported that the validity of "g" does not decline as workers 
gain more experience on the job. 
"g" will usually account for 85-95% of a test's ability to predict training or job 
performance without the addition of specific mental abilities such as spatial, mechanical, 
or verbal ability; however, the addition of these specific mental abilities may increase 
prediction for certain jobs. 
"g" is a better predictor of core performance than non-cognitive traits such as vocational 
interests or personality measures. 
across time (Schmidt & Hunter, 2004). By the time individuals have reached 
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adolescence, IQ has become relatively stable and will remain that way throughout the 
individual's life. Gottfredson (2002) identified "g" as the best predictor of job 
performance. 
Negative Implications of Cognitive Ability Testing in Selection 
This glowing praise for the use of cognitive testing should not go without notice 
of the potential negative impact of such testing. In fact, the negative implications of 
using cognitive testing in the selection process can have damaging legal ramifications for 
an organization. 
The greatest problem with the use of cognitive tests is that they produce large 
differences in scores across different racial groups (Outtz, 2002). The greatest of these 
differences is noted between Caucasians and African-Americans. Typically, African-
Americans score one standard deviation lower on tests of cognitive ability than 
Caucasians (Ceci, 2000). Outtz (2002) noted there are significant differences between 
scores for Hispanics and Caucasians on cognitive ability tests; however, these differences 
are somewhat smaller than the differences between Caucasian and African-American 
scores. 
The differences between racial groups on cognitive ability tests are especially 
relevant in today's workforce as the diversity of the working population continues to 
increase. Over the past two decades, the change in workforce demographics has been 
staggering. With this in mind, employers must identify methods to select qualified 
minorities. However, these employers must keep in mind the impact of using cognitive 
ability testing in the selection process (Outtz, 2002). 
7 
Outtz (2002) noted that cognitive ability tests can produce racial differences ten 
times larger than the racial differences resulting from other predictors of job performance 
such as biodata, personality inventories, and structured interviews. If an organization is 
dependent solely on cognitive ability tests as a selection device, then severe adverse 
impact can result. In fact, Outtz (2002) noted that when African-Americans score one 
standard deviation below Caucasians on cognitive ability tests, it can translate into a 
selection ratio for African-Americans that is one-tenth of the selection ratio for 
Caucasians. This dramatic difference in hiring practices can lead to severe legal 
ramifications resulting from the race-based adverse impact. 
It is important to note that there are some differences between genders in 
performance on cognitive ability tests. Hunt (1996) reported that the differences between 
male and female scores on a cognitive ability test are somewhat smaller than racial 
differences. Similar differences are also present when utilizing tests with mathematical 
ability, mechanical reasoning, and spatial visual reasoning content (Hunt, 1996). 
With said pressure to increase and maintain a diverse workforce, it is essential 
that organizations recognize potential problems associated with the use of cognitive 
ability tests, especially when used as the sole selection device. Organizations that choose 
to utilize cognitive ability testing should prepare to deal with the ramifications of doing 
so (Outtz, 2002). 
Significant Court Cases 
Adverse impact resulting from race and gender differences on cognitive ability 
tests has historically lead to lawsuits that have challenged the use of cognitive ability 
testing in the selection process and ultimately changed the way organizations utilize a 
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variety of selection tools. Prior to the 1991 Civil Rights Act, the Supreme Court heard 
eight adverse impact cases, four of which reviewed cognitive tests (i.e., Griggs v. Duke 
Power 1971, Albermarle v. Moody 1975, Washington v. Davis 1976, and Connecticut v. 
Teal 1982). Davis addressed the use of training for criterion-related validation studies. 
Teal addressed the validation of each hurdle in a multiple hurdle selection process, even 
when there is no bottom line adverse impact. Griggs and Albermarle required proof of 
validity consistent with professionally acceptable methods predictive of job performance. 
These landmark historic cases are still referenced when the validity of a selection tool is 
in question. Griggs and Albermarle are reviewed below. 
Griggs v. Duke Power Company (1971) 
The Duke Power Plant in North Carolina was divided into two departments, the 
lower wage labor jobs and the higher wage operations jobs. In 1965, Duke Power 
Company decided that all new employees who wished to enter the operations division of 
the company had to possess a high school diploma and pass two cognitive tests, the 
Bennett and Wonderlich. It was discovered that before 1965, Caucasians were routinely 
hired into the operations division without a high school diploma and without passing any 
cognitive tests. Thus, these were in fact arbitrary requirements. The use of these two 
cognitive tests produced vast differences in selection rates. Ninety-four percent of 
African-American applicants were excluded from these positions, while only 42% of 
Caucasian applicants were excluded. Ultimately, the court struck down the use of both 
requirements. 
Several implications arose from this court case. First, tests that are used for 
selection purposes and result in adverse impact should be valid, be professionally 
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developed, and not discriminate against any of the Title VII protected classes. Second, 
the motivation of the employer is irrelevant. The ultimate concern is the consequence or 
impact the test had on members of a protected group; that is, regardless of whether or not 
an organization is purposely trying to discriminate against a group of individuals, it is the 
impact of employment practices that matter (Gutman, 2000). 
Albermarle Paper v. Moody (1975) 
Albermarle Paper utilized the same two tests as did the Duke Power Company in 
making selection decisions. However, Albermarle hired an expert who was to correlate 
the test scores from the Bennett and Wonderlich with job performance ratings. While a 
step in the right direction, this validation study was done rather hastily and lacked quality. 
The expert utilized unknown job performance criteria and subjective, ambiguous 
supervisory rankings as the criterion measure. The study focused on higher level jobs 
only, rather then the entry-level positions that were in question. Finally, the sample for 
the validation study consisted solely of Caucasian workers with job experience. This 
lack of rigor in the study resulted in major legal ramifications. Based on this case, the 
Supreme Court defined how a manifest relationship between test and job performance 
should be proven. It was stated that for the discriminatory tests to be professionally 
accepted as valid, they should be predictive of or significantly correlated with elements of 
the job that are important (Gutman, 2000). 
These landmark court cases were only two of the many legal battles that 
permeated the 1970s. This trend of questioning the impact of the utilization of cognitive 
ability testing in the selection process would lead both organizations and the legal system 
to examine selection practices and their impact more thoroughly and would eventually 
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contribute to the creation of the Uniform Guidelines on Employee Selection Procedures 
(1978). 
Uniform Guidelines on Employee Selection Procedures 
The Uniform Guidelines were developed in 1978 by the Equal Employment 
Opportunity Commission, Department of Justice, and others in an effort to streamline 
varying interests in selection practices. The EEOC is a federal agency that conducts pre-
suit administration and enforcement of Title VII, Equal Pay Act, Age Discrimination in 
Employment Act, parts of the Rehabilitation Act, and the Americans with Disabilities 
Act. These guidelines were developed with the court cases of Griggs v. Duke Power 
Plant (1971) and Abermarle Paper v. Moody (1970) in mind (Gutman, 2000). It is 
important to note that the Uniform Guidelines are just that, guidelines for the use of 
selection procedures and are not laws. These guidelines were developed to provide 
guidance to both organizations and the courts when faced with selection issues and are 
given great deference by the courts (Gutman, 2000). 
The primary purpose of the Uniform Guidelines (1978) is to emphasize the 
importance of validating employment predictors where adverse impact has been detected 
(Werner & Bolino, 1997). Perhaps the most important section of these guidelines is 
Section 1607.5: General standards for validity studies, which outlines and defines three 
acceptable methods of conducting validity studies. Methods of validity studies include 
criterion related validity, content validity, and construct validity. Criterion related 
validity demonstrates a statistical relationship between the selection measure and job 
performance or that the selection measure is significantly correlated with job elements 
deemed important to performance. Content validity is concerned with whether or not the 
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content of the selection measure is an accurate representation of the important aspects of 
job performance. Construct validity is concerned with whether or not the selection 
procedure measures characteristics or constructs that have been identified through job 
analysis as being essential to job performance and behavior (Guion, 1998). 
The Uniform Guidelines (1978) identify a rule of thumb for defining adverse 
impact. Adverse impact is said to occur when the selection rate for any race, sex, or 
ethnic group is less than 80% of the group that has the highest selection rate. 
Summary 
Organizations attempt to predict employee performance through the use of 
cognitive ability testing during the selection process. While some researchers argue that 
general cognitive ability is the overall best predictor of job performance, there are 
drawbacks associated with cognitive ability tests. The major factor for organizations to 
consider is that scores on cognitive ability tests are different across racial groups. This 
may result in adverse impact, which can have serious legal implications. In an attempt to 
provide guidance to organizations on how to remedy these problems, the EEOC 
developed the Uniform Guidelines on Employment Selection Procedures (1978). These 
guidelines provide the organization with the framework for the proper validation of a test 
to be used as a selection tool. Despite these efforts, organizations are still faced with 
lawsuits that question selection practices and the use of cognitive ability testing. 
Present Study 
Little research has examined the outcome of the litigation associated with 
different types of selection procedures. A review of the literature concerning the legal 
implications of cognitive ability testing and selection yielded no such studies. This 
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review indicated the need for a study that examines factors within court cases since 1991 
that determine the outcome of cases. Only court cases that took place after 1991 were 
included. In November 1991 a new Civil Rights Act was passed which made significant 
changes to court rulings. The burden of proof was shifted from the plaintiff back to the 
defendant when trying to prove that an equally valid selection test exists that does not 
result in as much adverse impact. Before this ruling, plaintiffs were at a disadvantage 
because they lacked knowledge of test validity and access to selection tests that would 
permit them to prove that another equally valid selection test existed with less adverse 
impact. 
Cases involving cognitive ability testing and selection are likely to be challenged 
because the use of cognitive ability testing frequently results in race-based adverse 
impact (Terpstra, Mohamed, & Kethley, 1999). The present study will review court 
cases at the Appeallate and District Court level since 1991 and will attempt to identify 
relevant factors that determine the ruling of the courts. 
Griggs v. Duke Power Plant (1971) was significant because in this case the courts 
declared that if a selection test results in adverse impact, that test must be validated. 
Consequently, it was hypothesized that 
Hypothesis 1: Courts will rule in favor of the defendant when a validated 
test has been used in the selection process. 
Ceci (2002) found that there are significant differences in cognitive ability tests 
scores between Caucasians and African-Americans. In fact, Caucasians tend to score one 
standard deviation higher on cognitive ability tests than do African-Americans. There are 
also substantial differences between Caucasians and Hispanics (Outtz, 2002). Consistent 
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group differences in cognitive ability tests tend to be between racial groups rather than 
gender, religious, or other protected groups, 
Hypothesis 2: The majority of plaintiffs will be members of minority 
groups. 
Hunt (1996) noted that there are smaller gender differences in scores on cognitive 
ability tests. However, these score differences are smaller than score differences between 
racial groups. 
Hypothesis 3: The frequency of gender-based claims will be less than the 
frequency of race-based claims. 
In 1978, the Uniform Guidelines were developed to provide organizations with 
guidance for the use of standardized tests in selection. These guidelines also assist the 
legal system in determining the outcome of cases involving selection procedures. These 
guidelines provide information on the general principles and technical standards for 
testing and promote the use of professionally developed tests. 
Hypothesis 4: Courts will rule in favor of the defendant when a 
standardized test has been utilized in the selection process. 
Gutman (2000) noted that juries are much more likely to favor plaintiffs in court 
proceedings. Juries are also more likely to want to spend employers' money in favor of 
the plaintiff. 
Hypothesis 5: Juries are more likely to rule in favor of plaintiffs. 
Methods 
Selection Criteria for Cases to be Included 
Court cases involving cognitive ability testing and selection were identified using 
the Lexis-Nexis Search Engine for legal documents. Based on information identified in 
the literature review, the following keywords and combinations of those keywords were 
utilized in the search: Employment Testing, Test Validation, Content Validity, Criterion 
Validity, Construct Validity, Cognitive Testing, Intelligence Testing, Employment Testing, 
Selection 
Originally, queries were made at the Court of Appeals level only. Decisions at 
the Court of Appeals level were selected because these decisions have far more legal 
precedence than decisions made at the district court level (Werner & Bolino, 1997). 
However, due to a lack of court cases found at the Court of Appeals level, court cases at 
the District Level were also included. Only court cases that took place after November 
1991 were included. In November 1991 a new Civil Right Act was passed which made 
significant changes to the court rulings. 
Review of Cases 
Once court cases were identified using the Lexis-Nexis Search Engine, the cases 
were reviewed to ensure that the cognitive ability test was the central issue of the case 
rather than a secondary concern. 
Development of a Taxonomy 
A coding scheme was adapted from Werner & Bolino (1997) who conducted a 
similar review of court cases involving performance appraisals. The factors identified for 





Coding Factor Definition 
Gender of Plaintiff 
Reason for Lawsuit 
Industrial, Profession, or Civil Service 
Work 
Group or Individual Plaintiff 
Standardized or Unstandardized 
Cognitive Ability Test 
In-House or Consultant 
Was the test validated? 
Is the plaintiff male or female? 
What does the plaintiff argue as the basis for 
discrimination? Race, Gender, Age, etc. 
Is the job in question that is involved in the 
lawsuit one that is engaged mainly in 
industrial, professional, or civil service work? 
Is the plaintiff one person or a group of 
people? 
Was the cognitive ability test that was utilized 
in the selection process one that had been 
standardized or not? 
Was the cognitive ability test in question 
developed in-house or by a consultant? 
Was the cognitive ability test that was utilized 
in the selection process validated? 
Were other tests involved in the testing Did the selection process include other tests 
such as a physical endurance test? process? 
Jury or Summary Judgment 
Finding 
Was a jury present during the court 
proceedings? 
Did the court rule in favor of the defendant or 
the plaintiff? 
Coding of the Court Cases 
The court cases will be coded as follows: Gender of Plaintiff: Male = I; Female 
= 2; Both = 3; N/A = 4. Reason for Lawsuit: Race = 1; Age = 2; Gender = 3; Other = 4. 
Industrial or Professional Organization: Industrial = 1; Professional = 2; Civil Service = 
3. Group or Individual Plaintiff: Individual = 1; Group = 2. Standardized or 
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Unstardardized Cognitive Ability Test: Unstandardized = 1; Standardized = 2. Was the 
Test Validated? No = 0; Yes = 1. Developed In-House or by Consultant: In-House = 1; 
Consultant = 2; N/A = 3. Were Other Tests Involved in the Testing Process: No = 0; 
Yes = 1. Jury or Summary Judgment: Jury = 1; Summary Judgment = 2. Verdict of the 
Court: In Favor of the Defendant = 1; In Favor of the Plaintiff= 2; Preliminary 
Injunction in Favor of Plaintiff = 3; Preliminary Injunction in Favor of Defendant = 4; 
Remanded = 5. 
Interrater Agreement 
The court cases were independently coded by two Industrial-Organizational 
Master's Degree candidates at Western Kentucky University. Ten variables were coded 
for each of the 19 cases, resulting in 190 judgments. Raters agreed on 184 of the 190 
judgments, resulting in 97.4% interrater agreement. When raters lacked agreement 
coding a variable, a Ph.D. level Industrial-Organizational Psychologist was used to break 
the tie. 
Results 
A summary of all of the court cases with the coded factors can be found in 
Appendix A. A summary of the percentages for each coded factor can be found in 
Appendix B. 
Hypothesis 1 stated that courts will rule in favor of the defendant when a 
validated test has been used in the selection process. One case was excluded 
during the test of Hypothesis 1 because the case had been remanded to a lower 
court level. No finding was rendered by the court and no further court 
proceedings could be found, suggesting that parties settled out of court. Of the 
court cases remaining, 17 of the 18 court cases used tests that were validated. In 
16 of these 17 cases, the courts ruled in favor of the defendant. A chi-squared test 
revealed that this is a significant relationship. (X2i = 8.47, p = .004). Cases 
involving the use of cognitive ability testing in the selection process were likely to 
involve tests that had been validated at some level (tig = 8.5, p < .001), and the 
court is likely to rule in favor of the defendant in cases of this nature. The results 
from this analysis support Hypothesis 1. 
Hypothesis 2 stated that the majority of plaintiffs will be members of 
minority groups. Of the 19 cases analyzed, 17 were race-based claims. Only 2 of 
these race-based claims dealt with reverse discrimination. The other 15 claims of 
race-based discrimination were by members of a minority race. A one-sample t-
test (ti6 = 4.75, p < .001) supported Hypothesis 2. 
Hypothesis 3 stated that the frequency of gender-based claims will be less than 
the frequency of race-based claims. Of the 19 court cases, 17 of the cases were race-
17 
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based discrimination claims. Only one case was a gender-based discrimination claim. 
Another case was based on discrimination of scores on a cognitive ability test that were 
deemed too high. Of cases involving cognitive ability testing and job selection that make 
it to court proceedings, the majority will be claims of discrimination based on race (tn = 
8.00, p < .001). Thus, results from this analysis support Hypothesis 3. 
Hypothesis 4 stated that courts will rule in favor of the defendant when a 
standardized test has been utilized in the selection process. Note that again in this 
analysis, the case that was remanded to a lower court was excluded. In all cases, the tests 
were standardized. Of these cases, 16 of the 18 found for the defendant. A chi-squared 
test revealed that this was a significant relationship (X2i = 10.89, p = .001). This analysis 
suggests that when standardized tests are used as a part of the selection process, the court 
is more likely to rule in favor of the defendant. 
Hypothesis 5 stated that juries are more likely to rule in favor of plaintiffs. Of the 
19 court cases involved in this analysis, only one had a jury trial during the District Court 
proceedings. In this particular case, the court ruled in favor of the defendant. Given that 
there was only one isolated court case, this analysis does not reliably support or refute 
Hypothesis 5. 
Discussion 
The use of cognitive ability testing frequently results in adverse impact. Because 
of this, the use of cognitive ability testing in the selection process is likely to be 
scrutinized in court (Terpstra, Mohamed, & Kethley, 1999). The historical court case of 
Griggs v. Duke Power Plant (1971) ruled that if a selection device results in adverse 
impact, then that test must be job related. Furthermore, the Uniform Guidelines (1978) 
provided guidance to employers and the court system on three validation strategies. 
Based on this information, it was hypothesized that courts will rule in favor of the 
defendant when a validated test has been utilized in the selection process. The results of 
this study support this hypothesis. Of the 18 cases included in the analysis, 17 were 
validated. In 16 of those 17 cases, the courts ruled in favor of the defendant. 
In the case in which the courts found for the plaintiff, Green v. Town of Hamden 
(1999), a preliminary injunction in favor of the plaintiff was granted, however, the test in 
question had been validated. In the case, Green was suing the town of Hamden because 
he argued that the test utilized in the screening process for firefighters resulted in adverse 
impact with only one minority passing the examination. The cutoff score was set at 60%. 
The passing rates were 78.8 for Caucasians, 33.3% for African-Americans, and 28.6% for 
Hispanics. Although a content validation study had been done by an outside consulting 
firm, there was no evidence to suggest setting a cutoff score of 60%. Based on this 
evidence, the court ruled in favor of the plaintiff for a preliminary injunction. 
Evidently most employers that utilize cognitive ability testing in their selection process 
can defend the use of the test by validation studies. Test validation may depend on the 
use of outside consultants to develop and validate the test in question. Of the 19 
19 
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cases involved in the analysis, 73.7% relied on consulting firms to develop their tests. It 
is important to note that this does not alleviate the burden placed on the employer to 
ensure job relatedness. Employers are still ultimately responsible when using tests that 
result in adverse impact. 
Historically, it has been noted that there are significant differences in cognitive 
ability test scores between Caucasians and African-Americans. Caucasians typically 
score one standard deviation higher on cognitive ability tests than do African-Americans 
(Ceci, 2002). There are also substantial differences between Caucasians and Hispanics 
(Outtz, 2002). Consistent group differences in cognitive ability tests tend to exist 
between racial groups rather than gender, religious, or other protected groups. Hypothesis 
2 stated that the majority of plaintiffs will be members of minority groups. Of the 19 
cases, 17 were claims of race-based discrimination. Of these 17 claims, only two claims 
were for reverse discrimination. In 15 of the 17 cases, the plaintiffs were members of a 
minority group. Thus, 88.2% of the race-based cases were filed by members of a 
minority group. Hypothesis 2 is supported. 
There are some gender differences that exist on cognitive ability scores. These 
differences are smaller than racial differences and typically are more prevalent when 
utilizing tests of mathematical ability, mechanical reasoning, and spatial visual reasoning 
content (Hunt, 1996). 
Hypothesis 3, which stated that the frequency of gender-based claims will be less 
than the frequency of race-based claims, was overwhelmingly supported as 89.5% of the 
cases analyzed were in court because of race-based claims of discrimination. Racial 
differences in cognitive ability test scores are more prevalent than gender differences. 
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African-Americans tend to score one standard deviation lower than Caucasians on such 
tests (Hunt, 1996). Gender differences do exist, but tend to be more test specific. 
Another possible explanation for more race-based than gender-based cognitive 
ability testing discrimination cases in court could be a result of the media's scrutiny of 
racial differences in scores on cognitive ability tests. With the advent of the book The 
Bell Curve (1995), racial differences in cognitive ability scores became a media sensation 
that sparked controversy throughout the United States. This media attention made these 
differences much more visible than other differences that might exist in cognitive ability 
test scores and made people scrutinize cognitive ability tests to a greater degree than ever 
before. 
The Uniform Guidelines (1978) were developed with the goal of providing 
organizations with guidance when using standardized tests. These guidelines also assist 
the legal system when making a decision in a suit involving the use of cognitive ability 
testing. Hypothesis 4 stated that courts will rule in favor of the defendant when a 
standardized test has been utilized in the selection process. Every case in this study 
involved a test that was standardized, and 16 of the 18 cases found for the defendant. 
Hypothesis 4 is supported. When standardized tests are used as a selection tool, it is 
more likely to prevail in court in favor of the defendant. In fact, it seems that it would be 
difficult to find a cognitive ability test that was not standardized to at least some degree. 
Gutman (2000) stated that juries are more likely to find for the plaintiff in a court 
trial, while judges are more likely to rule in favor of the defendant. Consistent with this, 
Hypothesis 5 stated that juries are more likely to rule in favor of plaintiffs. In this study, 
only one case had a jury at the District Court level. The court ruled in favor of the 
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defendant in this case. However, based on this isolated case, no reliable conclusions can 
be made regarding the nature of jury rulings. 
Limitations 
As with any study, there are a number of limitations. Foremost, the number of 
court cases utilized in this analysis was small. Originally, only those cases at the Court of 
Appeals level were to be analyzed. However, since this level search resulted in very few 
cases, the search was expanded to include cases at the District Court level. One possible 
explanation for the relatively small number of court cases in the last few years is that 
cases have been settling out of court. As the present analysis illustrates, most 
organizations can defend the use of their selection tool by a variety of validation 
methods. In response to this, courts typically rule in favor of the defendant. In the end, if 
an organization becomes entangled in such a lawsuit, both the plaintiff and the defendant 
may find it more cost-effective to settle out of court. Also, plaintiffs may realize that if a 
selection procedure is utilized and validated properly, their chance of success in court is 
very limited. Another possible explanation is that organizations have become much more 
aware of validation procedures and are likely to validate cognitive ability tests. 
Another limitation is that the information contained in the court documents was 
sometimes unclear or lacking other relevant information. 
Implications for Organizations 
What can be done to utilize the positive aspects of cognitive ability testing while 
minimizing the negative ones? Gottfredson (2000) suggested the combination of 
measuring both cognitive traits as well as noncognitve traits. Gottfredson argued that 
since there are few differences across racial groups concerning noncognitive traits, that 
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combining cognitive testing with a measure of relevant noncognitive traits would 
enhance the predictive validity of selection tools and increase minority representation. 
Outtz (2002) also identified some alternatives to cognitive ability testing alone. 
Outtz (2002) suggested the combination of such devices as structured interviews, biodata, 
and personality inventories to measure conscientiousness in addition to cognitive ability 
tests be used to maximize the usefulness of these tests while minimizing adverse impact. 
This is suggested because the racial differences for the alternative selection procedures 
tend to be substantially smaller than those for cognitive ability testing. 
The measurement of specific aptitudes rather than one, overall general mental 
ability has also been examined. Schmidt and Hunter (2004) found through causal 
analysis modeling that no path from specific aptitudes to job training performance would 
fit. However, when the path was drawn from the specific aptitudes to general mental 
ability and from general mental ability to job training performance, the model fit rather 
well. These findings suggest that measuring specific aptitudes is basically the same as 
measuring general mental ability. 
Since the court decision in cognitive ability testing cases is significantly related to 
the validity of the test in question, it is essential for organizations to validate the cognitive 
ability tests. If the organization has any reservations about conducting the validation 
study, it should seek the assistance of a consultant to properly conduct a job analysis and 
adequately validate the cognitive ability test. The majority of cases analyzed had their 
cognitive ability test both developed and validated by a consulting firm; however, some 
cases relied on in-house development. This does not guarantee a ruling in favor of the 
defendant in the court, but it does provide added insurance that the test has been 
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developed and validated properly. While this may result in an added expense, it is surely 
less than the expense that would be accrued during legal proceedings. 
The majority of court cases in this analysis involved plaintiffs who were working 
in civil service jobs. This may be the case because of a history of discrimination found in 
the municipal working environment. Nonetheless, it is equally important for employers 
in any type of organization to scrutinize the cognitive ability tests in use and ensure they 
have been properly validated. 
Conclusion 
Based on this study, a few conclusions can be made. The first, and perhaps most 
important, is that courts give great deference to the validation of tests utilized in the 
selection process. The validation must be appropriate and thorough. Utilizing a 
consulting firm to construct and validate a selection test does not alleviate the 
responsibility of the employer. Secondly, those individuals who file cognitive ability 
test-related lawsuits are likely to be members of minority groups, perhaps because racial 
group differences tend to be much more obvious than the differences between other 
groups such as gender. Also, the majority of cognitive ability test cases that make it to 
court will be race-based claims. Finally, courts look favorably on standardized tests, 
although simply because a test is standardized does not exempt it from legal scrutiny. 
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Court Cases with Factors Coded 
Gender Reason Ind/Grp Work Std. Dev. By Validated Others Jury Finding 
Adams v. City Both Race Group 
of Chicago 
Allen v. City of Both Race Group 
Chicago 
AMAE v. Both Race Group 
California 





Civil Yes In-House Yes 
Civil Yes Consultant Yes 
Prof. Yes In-House Yes 
Bew v. City of Both Race Group Civil Yes Consultant Yes 
Chicago 
Brown v. City N/A Race Group Civil Yes Consultant Yes 
of Chicago 








Both Race Group Civil Yes Consultant Yes Yes No 
Both Race Group Civil Yes Consultant Yes No No 












Gonzales v. Both 
Galvin 
Green v. Town 
of Hamden Male 
Jordan v. City 
of New 
London Male 
NAACP v. Both 
City of 
Springfield 
Nash v. City of Male 
Jacksonville 
Reynolds vs. Both 
AL Dept. of 
Transportation 
Rudder v. DC N/A 
Sanchez v. Male 
City of Santa 
Ana 
Williams v. Both 
Ford 
Race Group Civil Yes Consultant Yes No 
Race Group Civil Yes Consultant Yes Yes 
Other Ind. Civil Yes Consultant Yes Yes 
Race Group Civil Yes Consultant Yes No 
Race Ind. Civil Yes Consultant Yes Yes 
Race Group Civil Yes In-House Yes Yes 
Race Group Civil Yes Consultant Yes No 
Race Group Civil Yes Consultant Yes Yes 















Zottola v. City Male Race Ind. Civil Yes In-House Yes Yes Yes * Defendant 







Court Cases with Percentages of Coded Factors 
Ind/Grp Work Std. Developed Val. Other 
By 
Jury Finding 
Male Race Individual Ind. Yes 
26.3% 89.5% 15.8% 5.3% 100% 
Female Gender Group Prof. No 
5.3% 5.3% 84.2% 5.3% 0% 
Both Other Civil 







Yes Yes Yes Def. 
94.7% 57.9% 5.3% 84.2% 
No No No Plaintiff 
5.3% 42.1% 94.7% 5/3% 
Pre. Inj. For 
Plaintiff 
5.3% 
Remanded 
5.3% 
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